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This Comment examines the constitutionality and desirability of uni-
versity restrictions of offensive speech. The Comment first looks at the tur-
moil that has prompted campuses to seek ways to maintain a level of
civility which will protect students from offense. The Comment then ana-
lyzes current theories of protecting speech and, with a few modifications,
advocates the use of the skepticism embodied in the metaphor of a market-
place of ideas as a basis for judging both the constitutionality and the
desirability of campus speech regulations. The reliance on marketplace
skepticism is justified by the relative risk of ceding power to determine
truth to the government rather than allowing each individual to make such
determinations. The Comment then examines three analytical structures
adopted by universities in an effort to maintain civility in speech on cam-
pus: regulations designed to prevent violence, regulations designed to pre-
vent offense, and regulations designed to protect the objects of derisive
speech from being "stigmatized" by the derision. The Comment concludes
that only regulations designed to prevent violence are both permissible
under the Constitution and good policy for universities to pursue.

INTRODUCTION

Thirty-seven years after Brown v. Board of Education, 1 the country
continues to battle racism. The unanimous edict of the Supreme Court
could not erase it from the national conscience. Instead we are forced
daily to ask whether we really have made progress in resolving the

t Law clerk, Judge A. Raymond Randolph, United States Court of Appeals for the District
of Columbia Circuit. B.A. 1986, University of California, Los Angeles; J.D. 1990, Boalt Hall School
of Law, University of California, Berkeley. The views expressed here are the author's alone, and do
not necessarily represent the views of Judge Randolph or any other person.

t B.A. 1986, University of California, Berkeley; J.D. candidate 1991, Boalt Hall School of
Law, University of California, Berkeley.

The authors wish to thank Professors Paul J. Mishkin and Robert C. Post for their efforts to
educate us about the first amendment. We would also like to thank Ms. Laura M. Craska and Mr.
Michael Mundaca for efforts to bring clarity and support to our arguments. Failings that remain in
any of those areas are ours alone. Finally, we would like to thank Messrs. Page and Goldberg for
their heroic efforts to reduce this Comment to one final, printed, and timely form.

1. 347 U.S. 483 (1954).
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American dilemma, or whether we are fooling ourselves through selec-
tive observation of our social condition. And who is to say? Twenty-
eight years later, Mississippi is still trying to convict Medgar Evers'
assassin.

Those who are optimistic about progress in race relations have been
confronted of late with some especially disturbing news. Colleges and
universities around the country have seen a startling increase both in
reported student use of racist, sexist, homophobic, and other spiteful
speech, and in the offensiveness of such speech.' Student claims that
speech demeaning certain groups harms group members so severely that
its use must be punished, combined with the schools' almost palpable
outrage at the use of invective by the relatively well-educated, have
prompted many colleges and universities severely to restrict the use of
offensive speech. These institutions have thus become the proving
ground for new challenges to the first amendment.

The censor's role sits ill with many in the academy, however, and
colleges and universities sometimes seem to have no idea how to remain
true to their ideals while still addressing the problem. The result has
been a variety of codes and regulations based upon an even wider variety
of thought. Some campuses have adopted regulations that prohibit stu-
dents from using "fighting words," a term of art that originated in
Chaplinsky v. New Hampshire,4 and denotes speech outside the realm of
first amendment protection. Originally ambiguous in scope, the doctrine
as narrowed by the Supreme Court covers only speech that is likely to
cause the listener to do violence (or at least want to do violence) to the
speaker.' The University of California's offensive speech regulation typi-
fies this approach.6 The fighting words prohibition is necessarily narrow,
however,7 and some campuses have sought to broaden its scope to
include references to certain specified characteristics such as ethnicity or
sexual orientation. This approach seeks to punish a broader array of
speech while maintaining the face-to-face limitation of the fighting words
doctrine. A regulation recently adopted at Stanford typifies this

2. See Mississippi Turning; Bizarre Events, Twists May Culminate in Revival of the Medgar
Evers Murder Case, L.A. Times, Jan. 16, 1991, at El, col. 2.

3. See infra text accompanying notes 16-24.
4. 315 U.S. 568, 572 (1942).
5. See Lewis v. City of New Orleans, 415 U.S. 130, 132-34 (1974); Gooding v. Wilson, 405

U.S. 518, 522-23 (1972). Both cases involved the use of profanity by African American defendants
against police officers. Some have argued that the race of the speaker should immunize the
defendants' speech in such circumstances. See infra notes 290-91 and accompanying text.

6. See Office of the President, University of California, Universitywide Student Conduct:
Harassment Policy (Sept. 21, 1989) [hereinafter U.C. Harassment Memorandum] (amending
Policies Applying to Campus Activities, Organizations, and Students, pt. A, § 51). For a discussion
of this regulation, see infra text accompanying notes 94-97.

7. See infra text accompanying notes 114-30.
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approach,8 as does the regulation adopted by the University of
Wisconsin.9 The ACLU of Northern California also advocates a form of
this broader approach.1" Some universities have tried an even broader
approach that seeks both to regulate speech that tends to "stigmatize"
members of specified groups and to prohibit speech that offends a listener
or incites a violent response. This approach was advocated and aban-
doned at Stanford.1" The University of Michigan adopted this approach
and enforced a regulation based upon it until a district court held that
the regulation was unconstitutionally vague and overbroad. 2

This Comment argues that only two very narrow forms of offensive
speech regulations are constitutional.' 3 These regulations are of the first
type and track generally the fighting words exception, though we argue
that offensive nonpublic speech also may be regulated, even if it does not
threaten to cause violence (an issue Chaplinsky did not address). We
believe that regulations of the second and third types are
unconstitutional.

I

THE NATURE OF THE PROBLEM

I issue a solemn warning that it is the policy of my administration to take
action against those who incite hatred.... It is my intention to prosecute
vigorously, and to expel immediately, such individual or individuals for
any attempt to inject or promote racism and thus insult the dignity of our

8. See Stanford University Student Conduct Legislative Council, Fundamental Standard
Interpretation: Free Expression and Discriminatory Harassment (Apr. 19, 1989) [hereinafter
Fundamental Standard Interpretation] (Proposed interpretation of Stanford's Fundamental
Standard), reprinted in Stanford U. Campus Rep., Apr. 19, 1989, at 22. The proposal was enacted
May 24, 1990, effective June 11, 1990. Stanford News, Press Release (May 30, 1990). For a defense
of the Stanford regulation by its drafter, see T. Grey, Civil Rights vs. Civil Liberties: The Case of
Discriminatory Verbal Harassment 15-16 (1990) (unpublished manuscript) (on file with authors).

9. See UW News, UW Racism Rules Expected to Take Effect in September, Press Release
(July 21, 1989) [hereinafter U.W. Racism].

10. See American Civil Liberties Union of Northern California, ACLU-NC Policy Concerning
Racist and Other Group-Based Harassment on College Campuses (approved Dec. 14, 1989 and
amended Jan. 11, 1990).

11. See Scholars See Flaws in Amendment to Code of Conduct, Stanford U. Campus Rep., Mar.
15, 1989, at 1.

12. See Doe v. University of Mich., 721 F. Supp. 852, 866-67 (E.D. Mich. 1989).
13. This Comment will limit its scope to the regulation of speech at universities subject to the

first amendment; namely, public universities. Many private universities attempt voluntarily to
comply with the first amendment. See, eg., Council Proposes Fundamental Standard Additions,
Stanford U. Campus Rep., Apr. 19, 1989, at 21 (discussing Stanford's policy on limiting free speech)
[hereinafter Council Additions]. Illinois Representative Henry Hyde has introduced a bill in
Congress that would require private universities to comply with the requirements of the first
amendment. ACLU Joins Hyde in Free-Speech Fight, Chicago Tribune, Mar. 12, 1991, at 6, col. I
[hereinafter Free-Speech Fight].
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students as citizens of Brown. 14

-Vartan Gregorian, President, Brown University

I think it was just a political statement by the University.' 5

-Douglas Hann, commenting on his expulsion by Brown University

Douglas Hann used to play football and attend classes at Brown.
He celebrated his twenty-first birthday in part by yelling racial insults
and obscenities at no one in particular, apparently simply for the sake of
doing so. When some students objected to his behavior, he seized the
opportunity for a more specific use of invective. 6 Mr. Hann no longer
attends Brown, having the dubious privilege of being the first student in
the country expelled for the stated reason that his speech was intolerably
bad. 7 Mr. Hann is alone only in his fate, however. In Fall 1988, three
Stanford students had an argument in which one claimed that Beethoven
had African ancestors. 8 Two of the students, later described by the New
York Times as "drunken freshmen," 9 defaced a symphony recruiting
poster into a black-face caricature of Beethoven and placed it near the
dormitory room of the African American student with whom they had
been arguing. 20

The incident received national attention, and drew attention to
racist incidents at many campuses across the country.2' Other incidents

14. Student at Brown is Expelled Under a Rule Barring 'Hate Speech,' N.Y. Times, Feb. 12,
1991, at A17, col. 1.

15. Id
16. See Speech Code at Issue in Brown Case, Wash. Post, Feb. 13, 1991, at A4, col. 2.
17. President Gregorian wrote an editorial during the final stages of editing on this Comment

denying that Hann was expelled for his speech. See Gregorian, Free Speech? Yes. Drunkenness? No.,
Wash. Post, Apr. 3, 1991, at A23, col. 2. President Gregorian pointed out that Brown has no speech
policy as such. Hann, he said, wag expelled for violating the university's general code of conduct.
The editorial leaves unanswered, however, the key question: whether Hann would have been
expelled had his speech been less offensive. President Gregorian characterized Hann's speech as
"obscenities," which, at least in the legal meaning of the word, they were not (unless one assumes
epithets appeal to a prurient interest). President Gregorian also emphasized that Hann's behavior
was "harassing" and "intimidating" and thus in violation of Brown's Tenets of Community
Behavior.

All this may well be true, but it says nothing about the free speech issue. One may intimidate or
harass by giving a confroversial speech on the front lawn or by throwing garbage on the neighbor's
roof. The effect may be the same-the neighbor is intimidated or annoyed-but only in the former
case is there a constitutional question. Referring solely to the annoyance listeners feel simply begs
the question.

18. Stanford U. Campus Rep., Apr. 12, 1989, at 1.
19. Barringer, Campus Battle Pits Freedom of Speech Against Racial Slurs, N.Y. Times, Apr.

25, 1989, at Al, col. 1. [hereinafter Campus Battle] (detailing the Stanford incident).
20. Id.
21. See Smolla, Rethinking First Amendment Assumptions About Racist and Sexist Speech, 47

WASH. & LEE L. REv. 1, 7-8 (1989) (detailing several racist incidents); see also Matsuda, Public
Response to Racist Speech. Considering the Victim's Story, 87 MICH. L. REV. 2320, 2333 n.71 (1989)
(collecting incidents that occurred in 1987-88); College Campuses Reinforce Rules Barring Racism,
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ranged in severity from the on-air use of racial jokes at the University of
Michigan campus radio station to an interracial brawl at the University
of Massachusetts.22 Prior to Mr. Hann's expulsion, racist graffiti at
Brown was cited as a partial cause of several assaults on whites.23 At the
University of California at Berkeley, a drunken "freshman fraternity
pledge uttered a series of offensive racial and sexist epithets at four
fresman [sic] residents... passing by his window," and a disc jockey at a
residence hall party responded to requests to play rap music by announc-
ing that those wishing to hear such music should "'go back to

San Francisco Chron., Sept. 18, 1989, at Al, col. 1 (detailing racist incidents at U.C. Berkeley and
Stanford).

At the risk of persuading the reader persistent enough to delve into so foreboding a footnote
that we could not possibly have anything new, much less worthwile, to say, candor compels us to
acknowledge that oceans of ink have been spilled in this debate. Readers wishing further material on
the topic may see, for example, Arkes, Civility and the Restriction of Speech: Rediscovering the
Defamation of Groups, 1974 Sup. Cr. REv. 281 (reviewing Supreme Court decisions regarding
group libel); Byrne, Racial Insults and Free Speech Within the University, 79 GEO. L.J. 399 (1991);
Delgado, Campus Antiracism Rules: Constitutional Narratives in Collision, 85 Nw. U.L. REv. 343
(1991) [hereinafter Delgado, Constitutional Narratives]; Delgado, Words That Wound: A Tort Action
for Racial Insults, Epithets, and Name-Calling, 17 HARV. C.R.-C.L. L. REv. 133 (1982) [hereinafter
Delgado, Words That Wound] (arguing for a tort action to redress racial insults); Heins, Banning
Words: A Comment on "Words That Wound," 18 HARv. C.R.-C.L. L. REv. 585 (1983) (arguing
against a tort action for racial insults as contrary to the first amendment); Kretzmer, Freedom of
Speech and Racism, 8 CARDOZO L. REv. 445 (1987) (arguing for regulation of racist speech);
Lasson, Group Libel Versus Free Speech: When Big Brother Should Butt In, 23 DUQ. L. REv. 77
(1984) (arguing that racial defamation does not merit first amendment protection); Walker, The First
Amendment and Current Proposals to Outlaw Racist Speech and Organizations: What Would Engels
and Lenin Say?, 44 GUILD PRAc. 124 (1987) (arguing from a Marxist perspective for regulation of
genocidal speech but rejecting any undermining of the first amendment); Note, A First Amendment
Justification for Regulating Racist Speech on Campus, 40 CAsE W. REs. L. Rnv. 733 (1990)
(authored by Deborah R. Schwartz); Note, Racist Speech, the First Amendment, and Public
Universities: Taking a Stand on Neutrality, 76 CORNELL L. REv. 549 (1991) (authored by David
Rosenberg); Note, A Communitarian Defense of Group Libel Laws, 101 HARv. L. REv. 682 (1988)
[hereinafter Note, Cmmunitarian Defense] (arguing that group libel laws do not violate the first
amendment); Note, The Call for Campus Conduct Policie: Censorship or Constitutionally Permissible
Limitations on Speech, 75 MINN. L. REV. 201 (1990) [hereinafter Note, Campus Conduct Policies];
Note, Racist Speech on Campus: A Title VII Solution to a First Amendment Problem, 64 S. CAL. L.
REv. 105 (1990) [hereinafter Note, Title VII Solution] (authored by Ellen E. Lange); Note, Group
Vilification Reconsidered, 89 YALE L.J. 308 (1979) [hereinafter Note, Group Vilification] (arguing
that group defamation causing "serious harm to public interest" can be banned under the first
amendment); Discussion, Alan Borovoy and Kathleen Mahoney speaking, Barry Brown, Jamie
Cameron, David Goldberger and Mad Matsuda commenting, The James McCormick Mitchell
Lecture series, Law School of the State University of New York at Buffalo (Nov. 4, 1988), edited
transcript reprinted as Language as Violence v. Freedom of Expression: Canadian and American
Perspectives on Group Defamation, 37 BUFFALO L. REv. 337 (1988) (discussing Canadian "anti-
hate" laws and analogous American regulations); T. Grey, supra note 8.

Many of these same issues were being discussed four decades ago in the debate over group libel
laws occasioned by the Nazi rise to power. See, eg., Riesman, Democracy and Defamation: Control
of Group Libel, 42 COLUM. L. REv. 727 (1942) (discussing the possibility of group libel laws from an
anti-fascist perspective).

22. See Campus Battle, supra note 19, at A20, col. 1.
23. Hamill, Black and White at Brown, ESQUIRE, Apr. 1990, at 67-68.
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Oakland.' ""
In addition to denouncing the instigators of these incidents and the

racism underlying the instigators' conduct, 2 several campuses adopted
speech regulations designed to prevent such incidents from recurring.26

24. A. Kolling, Assistant to the Dean, Office of the Dean of Academic Programs, University of
California at Berkeley, Racial Harassment Issues 2-3 (Oct. 23, 1989) (memorandum to Prof. Tom
Leonard, Chair of the Committee on Academic Freedom, setting forth an outline of racial
harassment issues in anticipation of the meeting of the Committee on Academic Freedom). The
memorandum states that the examples of racial harassment set forth "are not the only complaints
resolved in recent yeiS but certainly typify the range of grievances that come to [the Committee's]
attention." I. at 3.

25. See, eg., Campus Battle, supra note 19. Offensive speech on campus is not limited to racist
or sexist comments. In perhaps the most bizarre incident, the editor of a student newspaper at
Geneva College in Beaver Falls, Pennsylvania, wrote and published an editorial arguing that by
allowing the teachings of Cardinals and the Pope to "supersede Scripture," the Catholic Church was
violating the true teachings of God and so dooming its members to damnation. Student Newspaper
Closed Over Editorial, Pittsburgh Post-Gazette, Mar. 29, 1990, at 1, col. 2. The editorial, entitled
Theology of the Pointy Hats, referred to the Pope and Cardinals of the Catholic Church as "pointy
hats." Id. Understandably, the piece offended many Catholic students at the college (Catholics
make up about 20% of the college's student body). Id. The student editor asserted that the views
put forth in the editorial were consistent with those of the Reformed Presbyterian Church, with
which the college is affiliated (although Reformed Presbyterians make up only 4% of the student
body). Id. The Student Publication Board ordered the newspaper closed for the remainder of the
semester, although a campus spokesperson sought to assure the campus that "the suspension of the
publication was not intended to censor." Id. at 10, col. 1.

Another such controversy erupted as this Comment was going to press. See Himmelstein,
Article on Blacks' Credentials Spurs Law-School Flap, Legal Times, Apr. 15, 1991 at 1, col. 4. A
student at the Georgetown University Law Center published in a campus paper an article claiming
that minority students' scholastic achievements were inferior to those of nonminority students. Id.
at 1, col. 4, 9, col. 1. The author offered the results of a "random sample" of LSAT scores in support
of his assertion, having obtained the scores during the course of his employment in the school's
admissions office. Id. at 10, col. 3. The article was not well received, and there were calls for the
author's expulsion. Id. at 9, col. 2. The criticism seemed to focus generally on the propriety of
making such a statement, and more specifically on the quality of the author's statistical
methodology, as well as his alleged breach of confidentiality in revealing applicant file information
(possibly in contravention of the terms of his employment). Id. at 9, col. 1-4, 10, col. 3.

We lack the information necessary to evaluate the accuracy of the second claim, and much of
the third. It seems uncontroversial that if the author violated a term of his employment, he is subject
to discipline as an employee. Furthermore, if Georgetown's student code includes a provision
subjecting to expulsion a student who engaged in certain forms of prohibited conduct, and doing so
regardless of whether such conduct is related to his capacity as a student, the only relevant question
is whether the author's conduct (i.e., violation of an employment rule regarding the privacy of
records) would justify his expulsion if he worked for a private law firm and had improperly used his
access to case files. What ought to be irrelevant to the above inquiry is the content of the assertions
made in the article, as well as the methodological validity of the author's "survey" of LSAT scores.
As argued at infra text accompanying notes 48-68, if the first amendment does nothing else it
requires that speech not be punished simply because it is "wrong."

26. It is difficult to be certain how many campuses have adopted restrictions on offensive
speech. The Carnegie Foundation estimates that 70% of colleges and universities have adopted
regulations restricting the use of offensive speech. Free-Speech Fight, supra note 13, at 6. Through
the kindness of Professor Robert C. Post, we have been able to review regulations from the
following: California Polytechnic University at Pomona, Canisius College, Central College (Iowa),
Clark University, Dartmouth College, Edinboro University (Pennsylvania), Emory University,
Hampshire College, Harvard University, Haverford College, Iowa State University, Kent State
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Perhaps the broadest and certainly the best-publicized regulation was
adopted by the University of Michigan. A federal district court held the
regulation unconstitutional as both vague and overbroad.z7 At the risk
of frightening the wary reader into thinking this is yet another casenote
(and an appallingly long one at that), a brief examination of Michigan's
experience in implementing its regulation may help delineate the
problems presented by offensive speech regulations.

The University of Michigan suffered a spate of racist incidents on
campus during Spring 1987.28 It adopted a policy designed to ensure
that such behavior would not recur. The broadly written policy gener-
ally prohibited not only abusive behavior but also behavior either that
had the foreseeable effect of "interfering" with another student's "partici-
pation" in campus life or that created a "hostile environment."29 The
policy provided for informal mediation procedures as well as formal
hearings if any member of the university community filed a complaint.3 0

The penalties for violations of the policy ranged from reprimand to
expulsion.31 A graduate student in biopsychology challenged the pol-
icy.32 Doe, who was also a teaching assistant, stated that he wanted to
teach "certain controversial theories positing biologically-based differ-
ences between sexes and races,"33 but feared that doing so would make

University, Loyola University (Illinois), Marquette University, Massachusetts Board of Regents of
Higher Education, Massachusetts Institute of Technology, Merrill College (University of California
at Santa Cruz), Michigan State University, Mount Holyoke College, Northwest Missouri State
University, Oberlin College, Pennsylvania State University, Rutgers University, Stanford University,
State University of New York (Colleges at Brockport and Cortland), the University of California
system, the University of California at Berkeley, the University of California at Los Angeles, the
University of Connecticut, the University of Massachusetts at Amherst, the University of Michigan,
the University of Pennsylvania, the University of Southern California, the University of Texas, the
University of Wisconsin, Wesleyan College (Connecticut and West Virginia), West Chester State
College (Pennsylvania), and Williams College).

27. Doe v. University of Mich., 721 F. Supp. 852, 861-67 (E.D. Mich. 1989).
28. Id. at 854-56.
29. IA at 856. The policy, in pertinent part, provided that persons were subject to discipline

for:
1. Any behavior, verbal or physical, that stigmatizes or victimizes an individual on the
basis of race [or] ethnicity ... and that

a. Involves an express or implied threat to an individual's academic efforts,
employment, participation in University sponsored extra-curricular activities or personal
safety; or

b. Has the purpose or reasonably foreseeable effect of interfering with an individual's
academic efforts, employment, participation in University sponsored extra-curricular
activities or personal safety; or

c. Creates an intimidating, hostile, or demeaning environment for educational
pursuits, employment or participation in University sponsored extra-curricular activities.

Id. (quoting University of Michigan, Policy on Discrimination and Discriminatory Harassment of
Students in the University Environment).

30. Id. at 857.
31. Id.
32. Id. at 858.
33. Id.
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him liable to sanction under the policy.34

The district court first considered the possibility that certain forms
of racist speech could fall into one of the unprotected categories of
speech (fighting words, emotional distress, or group libel).35 The court
concluded that the university could not prohibit racist speech either
because it disagreed with the speech, or because large numbers of people
found it offensive.36 The court then found that the university had in the
past applied the policy in various contexts: classroom discussions con-
cerning the morality of homosexuality; the use of a homophobic limerick
in a classroom; a classroom assertion that the speaker had heard that
minorities had a difficult time in a particular course; and others.37 The
court noted that even though the university had not formally punished
all the students involved, it had forced them all to endure disciplinary
hearings, and had attempted to persuade them submit to what the court
characterized as "'voluntary' sanctions."3 Based on these facts, the
court found that the university had applied the policy to prohibit consti-
tutionally protected speech.39 The court concluded that because the pol-
icy left substantial doubt as to what sort of speech would and would not
be punished, it was likely to have a substantial chilling effect on protected
speech, and thus was impermissibly vague.4°

Doe makes clear that the fatal constitutional flaws of the Michigan
regulation were its vague definition of what speech would be actionable
and its overly broad application. Because the court found Michigan's
policy so obviously deficient, however, Doe did not address the sort of
questions that need to be answered to determine what types of regula-
tions could be permissible: What type of speech can be regulated? What
type of speech must remain protected? How does one distinguish
between the two? In alluding to these more abstract issues, the district
court framed the issue as a conflict between "the ideals of freedom and
equality."'" Many commentators have framed the issue in a like manner,
alternatively referring to a conflict between civil rights and civil liber-
ties, 42 or between communitarian and libertarian values.43 Some com-
mentators, however, deny the existence of any such conflicts, asserting
that "[r]acist speech is best treated as a sui generis" that is, "outside the

34. Id.
35. Id. at 862-63.
36. Id at 863.
37. Id. at 865-66.
38. Id.
39. Id.
40. Id. at 867.
41. Id. at 853.
42. See, eg., Delgado, Constitutional Narratives, supra note 21; T. Grey, supra note 8.
43. See eg., Smolla, supra note 21, at 2-6.

[Vol. 79:825
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realm of protected discourse."'  Such attempts can succeed only if one is
able to justify treating racist speech as a qualitatively unique category of
speech undeserving of first amendment protection. We address the
efforts in this regard below;4" for now, we may treat the argument as
recognizing the potential for conflict but believing that in the case of
offensive speech there is in fact no conflict.

Underlying these more abstract issues is the largely undebated ques-
tion of how these regulations affect the students who must abide by them.
As the quotation beginning this Section indicates, Douglas Hann obvi-
ously did not see the larger principle embodied in his expulsion and,
though he is not an especially appealing advocate for the view, it is possi-
ble to argue that campus speech regulations are more a sign that a given
university has acceded to minority pressure groups and feels a need to
affirm its liberal credentials by expelling the odd offensive or "incorrect"
student than they are a reflection of a larger principle. Others doubtless
perceive such regulations as the absolute minimum the academy owes the
students against whom it once discriminated.

Before attempting to wade through such an imposing thicket of
issues, however, we must first pause briefly to examine the theoretical
underpinnings of the first amendment, and the implications various first
amendment theories have for the regulations outlined above. Until we
know why we protect speech we cannot talk intelligently about whether
any given effort to constrain speech is dangerous. Adherence to flawed
premises distorts the intellectual climate of the university; implementa-
tion of such premises through the regulation of speech would simply be
perverse.

II

THEORIES OF SPEECH

Modem theories justifying the freedom of speech are dominated by
a utilitarian vision: we protect speech because it is necessary to achieve
some greater, often ultimate, social good. Professor Greenawalt
describes such utilitarian arguments as "consequentialist."" He con-
trasts these with "nonconsequentialist arguments," which hold that
speech is good per se.4 7 We may set the latter to one side for the
moment; non-consequentialist arguments are both less widely recognized
by courts deciding first amendment cases and more difficult to analyze.
Three consequentialist arguments are pertinent to university regulations
of offensive speech: the argument from truth, the argument from

44. Matsuda, supra note 21, at 2357.
45. See infra text accompanying notes 357-62.
46. Greenawalt, Free Speech Justifications, 89 COLUM. L. Rnv. 119, 127-30 (1989).
47. Id.
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democratic self-governance, and the argument from tolerance. We
address last the only nonconsequentialist argument relevant to such regu-
lations: the argument from autonomy or self-realization.

A. Consequentialist Arguments for Protecting Speech

Modern consequentialist first amendment reasoning derives largely
from Mill's defense of free expression. Keeping in mind Professor
Shiffrin's warning that Mill has been blamed for saying a lot of stupid
things he never said,48 we begin with the role of speech in discovering
truth.

1. Speech in the Marketplace of Ideas

Holmes, who was acquainted with Mill,49 introduced the metaphor
of "the marketplace of ideas" into first amendment jurisprudence in his
famous dissent in Abrams v. United States:

Persecution for the expression of opinions seems to me perfectly logical.
If you have no doubt of your premises or your power and want a certain
result with all your heart you naturally express your wishes in law and
sweep away all opposition. To allow opposition by speech seems to indi-
cate that you think the speech impotent, as when a man says that he has
squared the circle, or that you do not care whole-heartedly for the result,
or that you doubt either your power or your premises. But when men
have realized that time has upset many fighting faiths, they may come to
believe even more than they believe the very foundations of their own
conduct that the ultimate good desired is better reached through free
trade in ideas-that the best test of truth is the power of the thought to
get itself accepted in the competition of the market, and that truth is the
only ground upon which their wishes safely can be carried out. That at
any rate is the theory of our Constitution. It is an experiment, as all life
is an experiment.50

Holmes' premise is that any idea might be true, and therefore sup-
pression of ideas might cause the suppression of truth. The premise as
stated would include, of course, racist ideas. Holmes' premise has car-
ried the day in first amendment jurisprudence, which currently recog-
nizes "no such thing as a false idea.""1 Neither the premise nor the

48. Shiffrin, The First Amendment and Economic Regulation: Away From a General Theory of
the First Amendment, 78 Nw. U.L. REv. 1212, 1261-62 (1983).

49. S. NovicK, HONORABLE JUSTICE 105-06 (1989).
50. Abrams v. United States, 250 U.S. 616, 630 (Holmes, J., dissenting).
51. Gertz v. Robert Welch, Inc., 418 U.S. 323, 339 (1974). The passage was dicta, but has

animated a crucial distinction in defamation law ever since it was written. The full passage reads:
We begin with the common ground. Under the First Amendment there is no such

thing as a false idea. However pernicious an opinion may seem, we depend for its
correction not on the conscience of judges and juries but on the competition of other ideas.
But there is no constitutional value in false statements of fact.
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conclusion, however, is indisputable or even ultimately persuasive. Even
if one assumes that truth is an absolute good, 2 the argument is difficult
to maintain.

Initially, the premise appears by its terms limited to a discourse of
ideas distinct from statements of fact. 3 There are certain statements that
we accept as true and, therefore, except from the ambit of the market-
place theory-even if such acceptance reflects nothing more than our
shared interpretation of certain uses of language. 4 In other words, we
consider some statements sufficiently verifiable that we do not need to be
skeptical about whether some other statement might actually be the
truth; we accept that we have a way definitively to resolve any dispute. If
I say the temperature is 100 degrees, the reader may safely rely upon a
thermometer if she wishes to check whether I am mistaken. To borrow
an example from Professor Post, a statement about the weather on a date
hundreds of years ago is perceived as factual even though it cannot be
verified today. 5  The decision to suspend skepticism about such speech
comports with the Court's view that "there is no constitutional value in
false statements of fact." 56

Id. at 339-40 (footnote omitted).
Because a libel plaintiff must prove that the allegedly libelous statement was false (truth being

an absolute defense), Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 775 (1985), Gertz makes
crucial, and often dispositive, the characterization of a statement as one of fact or of opinion. This
ineffable distinction has plagued courts and commentators, and has spawned quite intricate efforts to
articulate rules that will allow for consistent adjudication. See, eg., Post, The Constitutional Con-
cept of Public Discourse: Outrageous Opinion, Democratic Deliberation, and Hustler Magazine v.
Falwell, 103 HARv. L. REv. 603, 649-66 (1990) (arguing that the distinction between fact and opin-
ion or ideas can be most convincingly explained by shared social interpretations of certain forms of
speech). On the whole, the Court has more or less adroitly sidestepped the issue by rejecting the
"artificial dichotomy" between fact and opinion in defamation actions, while still requiring proof of
falsity for the plaintiff to prevail. See, e.g., Milkovich v. Lorain Journal Co., 110 S. Ct. 2695, 2705-
06 (1990).

52. This assumption is not quite as obvious as it seems. If, for example, one could prove
(through whatever method) that men and women have differential, biologically determined aptitudes
in some area, one could plausibly argue for the suppression of such truth in service of the greater
social good of equality.

53. See supra note 51 (discussing fact/opinion dichotomy).
54. Professor Matsuda, for one, claims that statements of racist theories fall into this category

and, therefore, may not be protected by reference to marketplace theory. Matsuda, supra note 21, at
2359.

55. Post, supra note 51, at 655.
56. Gertz v. Robert Welch, Inc., 418 U.S. 323, 340 (1974). Gertz appears to depart from

Mill's conception of the argument from truth: Mill would protect falsity on the rationale that the
marketplace would reveal it to be false, thereby strengthening our confidence in the truth. This
departure is, however, more apparent than real. Even under Mill's conception, false statements did
not have inherent value; they were valuable only because they enhanced confidence in the truth, and
because of the value inherent in the process of proving them false. The first amendment protects
some falsity on a similarly utilitarian rationale: Some false statements are tolerated to avoid chilling
"speech that matters." Thus, the point in Gertz is technically correct, if somewhat misleading, in its
implication that false statements of fact are never protected by the first amendment.
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Even when properly confined to speech articulating ideas, however,
a version of the marketplace theory that seeks to justify the freedom of
speech as the best way to find objective truth must assume that we will
recognize truth when it is presented. The theory offers no criterion for
judging truth, however, nor any empirical evidence that truth will be
recognized. And there is ample empirical evidence refuting an uncritical
reliance on people simply to know truth when they see it.17 Indeed, as
Justice Holmes' Abrams dissent implicitly recognized, the marketplace
theory is, at bottom, a process-driven theory. It is an experiment in
ascertaining truth and achieving the good society. As a process, how-
ever, it offers no view on the ultimate question of what constitutes objec-
tive truth other than to say that such truth, whatever it is, is more likely
to emerge from this process than from any other.

One is tempted to skirt this difficulty by arguing that the truth is
itself defined by the marketplace-truth is that which comes to be
accepted through competition. As a justification, however, the argument
is perfectly circular: We protect speech in order to preserve a market-
place of ideas that seeks truth, "truth" being defined as that which
emerges from the marketplace. In other words, we create a marketplace
to provide us with truth, which we proclaim as such when it is a product
of our creation. Worse, a rigidly process-based theory of objective truth
should make us at least a touch uncomfortable. The Nazis were able to
avail themselves of a relatively open marketplace to gain power,58 and
racism has a lengthy history of dominating the marketplace in the United
States. The point for now is simply that we should be reluctant to aban-
don completely the idea of objective truth in favor of a rationale that is,
as stated, so completely circular. We should not read substantive content
into a procedural metaphor.

Because marketplace theory is process-based, we must confront
another problem: why choose this process over any competing process?
As Professor Schauer puts it, "[i]f truth is defined by reference to and in
terms of a process, then why is the process of open discussion preferable

57. Cf. Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring) (discussing the
difficulty in defining obscenity but claiming "I know it when I see it"). The analogy to obscenity is,
while hopefully at least somewhat humorous, a serious one. If the Court were willing, there is no
doubt that the U.S. Reports could contain as many opinions struggling with the fact/opinion
problem as they do opinions struggling to separate the obscene from the protected. Just as a given
photograph will undoubtedly receive different treatment in different communities (Berkeley and
Cincinnati come to mind), so will a given statement. See, eg., Milkovich v. Lorain Journal Co., 110
S. Ct. 2695, 2709-11 (1990) (Brennan, J., dissenting) (arguing that contrary to the Court's finding,
the statement at issue in that case could not reasonably be interpreted to imply statements of fact);
FCC v. Pacifica Found., 438 U.S. 726, 770 (1978) (Brennan, J., dissenting) (noting that language is
interpreted differently in different communities).

58. The Nazis, of course, subsequently closed the marketplace they had utilized. The point
here is therefore a narrow one-it applies only to their rise to power, not to their rule.
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to any other process, such as random selection or authoritarian flat?"' 9

We may postulate that freedom to argue is a necessary condition to the
discovery of truth, even if not a sufficient one, but we still have not solved
the problem of extracting substantive criteria for truth from a process-
based theory. Moreover, if we really are seeking truth instead of merely
a congenial process, we would be better off with an omniscient dictator
rather than a marketplace of ideas.

This problem is highlighted by what appear to the modem eye to be
failures in the marketplace of ideas. Assuming for the moment that we
can articulate criteria sufficient to identify objective truth, can we realisti-
cally be sure that said truth will prevail in the marketplace? This
Comment is written in part because of the historical prevalence of racist
ideas in this country, and there are innumerable examples of other
nations-from Nazi Germany to South Africa-adopting creeds that
modem Americans view as repugnant. As we will explore in greater
detail below, these cases often (if not always) reflect more an intentional,
governmental distortion of the marketplace than a flaw in the basic the-
ory. Nevertheless, the theory provides no way to defend against a popu-
lation that willingly adopts objectively destructive and repugnant beliefs,
and would prohibit the government from regulating against them.'

All this, however, does not require us to abandon marketplace the-
ory as a justification for free speech. For one thing, by comparatively
maximizing the amount of speech available for consideration, it provides
criteria pursuant to which we may test the utility of speech (as opposed
to other activity) in leading to the possible discovery of truth.6' More
importantly, the skeptical premise of the argument allows us to shift our

59. F. SCHAUER, FREE SPEECH: A PHILOSOPHICAL ENQUIRY 20 (1982).

60. Significantly, however, the theory does not prohibit the government from acting as a
participant in the marketplace of ideas and engaging in efforts to alter its citizens' views. See infra
notes 461-63 and accompanying text.

61. We here part company with Professor Schauer, who views speech as representing the
instantiation of differing "background values," which are comprised of the values commonly
associated with consequentialist justifications for free speech. Schauer, The Second-Best First
Amendment, 31 WM. & MARY L. REv. 1, 4-5 (1989). Professor Schauer argues that speech is
inevitably both underinclusive and overinclusive with respect to each background value. Id. at 7.
With respect to the background value of truth, speech does appear overinclusive: Not all speech is
true, nor does it necessarily lead to truth.

We do not agree, however, that speech is underinclusive with respect to truth. To demonstrate
this point would require one to isolate things that lead to the discovery of truth but that do not fall
within speech as broadly defined by the Court. Apart from divine revelation, which itself would
require prior acceptance (doubtlessly gained through speech) of a divinity, we question whether such
factors may be isolated. While experience may give us a greater appreciation of certain truths, such
as the effects of a certain drug, for example, those truths are knowable in an intellectual sense only
through speech and can be rationally interpreted only through speech. This is the point Orwell
made when referring to the ultimate effect of newspeak-when there is no language to articulate
dissent, it is no longer possible rationally to conceive dissent. One is left with only an
undifferentiated, unarticulated feeling of dissatisfaction. As Mill said, it is impossible to separate
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focus to the more relevant question: Even given that individual determi-
nations of truth are often suspect, why should we expect the government
to do any better? Arguments demonstrating the difficulty of individual
determinations of objective truth apply with equal, and in fact greater,
force to governmental determinations. As Professor Schauer argues,
"[a]s individuals are fallible, so too are governments fallible and prone to
error. Just as we are properly skeptical about our own power to distin-
guish truth from falsity, so should we be even more sceptical of the
power of any governmental authority to do it for us."62

Marketplace theory is therefore based in large part upon "the possi-
bility and history of error [that] makes us properly wary of entrusting to
any governmental body the authority to decide what is true and what is
false, what is right and what is wrong, or what is sound and what is
foolish."' 63 Inevitably, therefore, we are faced with a choice between two
imperfect options: Either we leave to each individual the choice of what
is true and false, right and wrong, and the like, or we grant to the govern-
ment the power to make that choice and to enforce its choice by prohibit-
ing dissent. In this sense, we must choose either a free market, a
command economy of ideas, or some mixture of the two. Simply put, the
marketplace theory rests ultimately upon the consummately libertarian
belief that individuals are better judges of what is best for them than is
the government.64

Marketplace theory therefore rests ultimately upon the relative risks
of oppression involved. As between the risk that individuals will choose
the "wrong" truth and the risk that government will do so, marketplace
theory prefers the former. This preference reflects the government's
effective monopoly on the use of "legitimate" force to enforce its view of
the truth. If an individual mistakenly believes falsity to be true, she suf-
fers for her mistake. If a government makes the same error, millions of
people may suffer. To borrow from Professor Epstein on the larger
point:

A fine despot may do wonders for a while: public roads may be con-
structed, the trains may run on time, and the Dow may reach three thou-
sand. But a bad despot, or a good despot turned bad, has quite the
opposite effect. Our concerns go beyond potholes, train delays, and the
bear market. We worry about tyranny, terror, confiscation, segregation,
imprisonment, and death. There is more to fear from the downside than

liberty of belief from "the cognate liberty of speaking and writing." J.S. MILL, ON LIBERTY 74
(Penguin ed. 1985).

62. F. SCHAUER, supra note 59, at 34.
63. Id.
64. For an argument recommending the marketplace of ideas as the model for economic

regulation, see generally Director, The Parity of the Economic Market Place, 7 J. L. & ECON. 1
(1964).

[Vol. 79:825

HeinOnline -- 79 Cal. L. Rev. 838 1991



RESTRICTIONS OF OFFENSIVE FREE SPEECH

there is to gain from the upside.... [T]he two different forms of error do
not have equal weight. We should set our presumption against the con-
centration of power in the hands of the government. Too much power is
more dangerous than too little.65

It is true that the theory gives us no protection from a population
that selects Nazism from the marketplace. The unfortunate fact is that
no other system would, either. The communists were to liberate the peo-
ple from the czars. But who will liberate them from the communists?
No system is perfect, nor any perfectly safe. But dispersing the choice of
what is true and false doctrine, good and bad policy, to the people is
ultimately the best hope of avoiding tyranny. Writing of statutory inter-
pretation, Holmes said: "[I]f my fellow citizens want to go to Hell I will
help them. It's my job."' 66 If enough people embrace an idea of govern-
ment, evil or not, they will implement it and no theory can change that.
That being said, we may say in favor of the theory that an open market-
place is possibly the only means short of war to displace a repugnant
ideology. As Judge Easterbrook wrote in striking down the Indianapolis
antipornography statute, "Free speech has been on balance an ally of
those seeking change. Governments that want stasis start by restricting
speech.... Without a strong guarantee of freedom of speech, there is no
effective right to challenge what is."'6 7

65. Epstein, The Mistakes of 1937, 11 GEO. MASON U.L. Rlv. 5, 5-6 (1988).
66. 1 HOLMES-LASKI LETTERs 249 (M. Howe ed. 1953).
67. American Booksellers Ass'n v. Hudnut, 771 F.2d 323, 332 (7th Cir. 1985), aff'd per

curiam, 475 U.S. 1001 (1986). In criticizing Judge Easterbrook's approach in Bookseller, Professor
Michelman has launched a frontal assault on the premise that we have more to fear from
governmental restrictions on speech than from private restrictions on speech. As he puts it, "[w]e
simply cannot say, a priori, that either avenue of social action-state or market-is categorically
safer than the other." Michelman, Conceptions of Democracy in American Constitutional Argument:
The Case of Pornography Regulation, 56 TENN. L. Rav. 291 (1989). Michelman is right to some
extent. There is nothing inherent in the concept of the state that compels actual governments to act
tyrannically. It seems to work out that way, sometimes to a greater and sometimes to a lesser extent.
Public choice theorists would have little trouble concluding that legislators would seek to constrain
dissent to solidify their own position and maximize their staying power. Whatever the cause,
however, at some point it seems counterproductive to ignore such an extensive history of
governmental suppression of speech in order to justify the pursuit of a vision of perfect equality.

According to Professor Michelman, however, if we accept that allowing the distribution of
pornography in the marketplace will silence some women, either effectively by causing men to
disregard their speech, or literally by creating a social atmosphere in which women are intimidated
into not speaking, then there is no reason to assume that regulation of pornography is actually a
greater limitation of speech than is leaving the market free. Id. at 313. For all but purely
philosophical purposes it is enough to note, as Professor Michelman concedes, id. at 307, that the
first amendment only prohibits Congress from regulating speech, and the fourteenth amendment
only prohibits states from doing so. Assuming that a court could get around this language, however,
we still find Professor Michelman's point unpersuasive.

Professor Michelman argues that there is no reason to assume that legislation will fail to reflect
the true interests of all persons in society, including women oppressed by pornography. He argues
that legislative intrusions in the marketplace of ideas might well be safer than the asserted alternative
of private suppression so long as the legislation is adopted pursuant to "deliberative politics." Id. at
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Thus, though we have come a long way from Abrams, Holmes'
approach remains sound. We need only replace the notion that the mar-
ketplace will yield objective truth with the extension of the argument's
skeptical premise to government officials seeking to regulate speech.
Under this view then, "the first amendment is not the reflection of a soci-
ety's highest aspirations, but rather of its fears, being simultaneously the
pessimistic and necessary manifestation of the fact that, in practice,
neither a population nor its -authoritative decisionmakers can even
approach their society's most ideal theoretical aspirations."68

2. Free Speech and Democratic Self-Governance

The argument from truth shares center stage with the argument that
freedom of speech is a necessary prerequisite to democracy. Professor
Greenawalt points out the close relationship between this argument and
the argument from truth, noting that "[a] liberal democracy rests ulti-
mately on the choices of its citizens. Free speech can contribute to the

315. The problem with this analysis is that it depends upon severing legislation from the popular
will; it abjures even a mildly strong notion of representative democracy. For if the people whose
interests are supposed to be embodied in legislation through deliberative politics actually hold the
views that Michelman envisions as embodied in an antipornography law, then there presumably
would be no demand in the market, or at least very limited demand, for pornography in the first
place. People would forgo its purchase in pursuit of the greater good of participatory equality. And
needless to say they would not silence women through inattention or the creation of a hostile
environment. Yet there is, according to the argument, a very strong demand for pornography. In
light of this demand, it is difficult to see how market-regulating legislation could be anything but the
product of an interest group's efficient lobbying rather than deliberative politics. Professor
Michelman's vision reduces to the proposition that sometimes the legislature is a better judge of the
people's true interests than they are, and when that is the case there is no reason for the courts to be
more suspicious of state rather than private action. But this analysis begs precisely the question it
should answer. If we are to ignore expressed preferences (expressed through the purchase of
pornography, and so on) as the criterion of judging the true interests of the people, what shall we
use?

There are more pedestrian reasons to reject this thesis. The government is the only entity that
can legally arrest you and throw you in jail for your speech, and various governmental bodies in this
country have done so on more than one occasion. We submit this is sufficient reason to be especially
distrustful of governmental regulation. The case reporters are filled with cases in which individuals
endured social condemnation, ridicule, and obloquy without being silenced. See, e.g., Cantwell v.
Connecticut, 310 U.S. 296, 301-03 (1940) (Jehovah's Witness proselytizing in neighborhood
composed of over 90% Roman Catholics); Christian Knights of the Ku Klux Klan Invisible Empire,
Inc. v. District of Columbia, 919 F.2d 148, 151 (D.C. Cir. 1990) (Randolph, J., concurring) (white
supremacist groups sought to march down Constitution Avenue, in Washington D.C., just over a
month after a mob prevented them from marching). As an historical matter, speakers have
withstood such assaults from private parties and continued advocating their views; the same cannot
be said of the effects of imprisonment.

68. Schauer, supra note 61, at 2. This view, of course, does not resolve directly the problem of
articulating criteria for identifying normative truth. All it does is to prevent one actor-the
government-from deciding what is true and from imposing that decision through a specific
means-restrictions upon speech. Given the relationship between speech and truth, this means that
the government may decide what is true for the purpose of crafting policy, but may not decide what
the citizenry is allowed to believe is true.
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possibility that they, and their representatives, can grasp truths that are
significant for political life ... -69 This argument has special force
because, as Robert Bork has put it, "the entire structure of the
Constitution creates a representative democracy, a form of government
that would be meaningless without freedom to discuss the government
and its policies."70

Current first amendment doctrine views speech relating to demo-
cratic self-governance as being at the "core" rather than the "periphery"
of first amendment values.71 Thus, the Court views regulations of such
speech with the greatest skepticism.72 Any regulation of offensive speech
that touches upon issues relating to democratic self-governance will need
to overcome the combined force of the general argument from truth and
the enshrinement in our democratic structure of the values underlying
that argument.

One element of the argument from democracy deserves special
attention here: Without substantial refinement, the argument's premise
proves too much. The argument views the people as sovereign, and it is
their sovereignty which entitles them to all the information they need to
make choices about what policy they desire. If the people are sovereign
in that sense, however, we are confronted with a paradox: The first
amendment exists precisely to deny a majority of the people the right to
exercise their sovereign power to restrict speech. We may, perhaps,
escape this paradox by conceiving of a form of democracy that does not
rely solely upon majoritarian principles, a form of democracy which is in
fact represented quite well by the Constitution. The problem is that rec-
ognizing that we have a republican form of government tells us little, if
anything, about how much we should protect speech.

Professor Schauer suggests that we may resolve the question by rely-
ing upon notions of equality and equal participation in government. As
he puts it, "Equal participation by all people in the process of govern-
ment is even more fundamental to the ideal of self-government than is
the idea of majority power.... If everyone is to participate equally, then
everyone must have the information necessary to make that participation
meaningful."73 In addition to providing a justification for maintaining a
free flow of information, the argument from democracy suggests that
"the minority's right to object, to attempt to influence the majority, to
have some say in the formulation of final policy, provides the moral basis

69. Greenawalt, supra note 46, at 145.

70. Bork, Neutral Principles and Some First Amendment Problems, 47 IND. L.J. 1, 23 (1971).
71. See, eg., Connick v. Myers, 461 U.S. 138, 145 (1983).
72. See, eg., Texas v. Johnson, 491 U.S. 397, 410-11 (1989).
73. F. SCHAUER, supra note 59, at 41.
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for binding everyone to the rule ultimately adopted."'74 With this under-
standing, we may say that decisions a majority imposes upon a minority
are illegitimate (because undemocratic) to the extent the relevant minor-
ity did not have a fair opportunity to be heard on the issue.

We must pause to note that we here speak of political minorities,
which may or may not correlate with any given social minority, such as
homosexuals or African Americans. 7 As these groups do not necessar-
ily overlap, the claim that freedom of speech legitimates to some extent
the imposition of political majority decisions upon a political minority
might not apply with equal force to majority impositions upon social
minorities. In the debate over regulations of offensive speech some have
argued that freedom of speech may in fact make such imposition illegiti-
mate. Strong claims have been raised that racist and other offensive
speech effectively denies social minorities the opportunity fully to partici-
pate in the marketplace of ideas, and therefore of the opportunity to be
heard on issues affecting their lives. If that claim is true, one may make a
strong argument that racist speech is inimical to democracy because it
undermines the ability of minority groups to participate in collective
decisionmaking and therefore undermines the moral basis upon which
any given majority may seek to curb a (political) minority to its will.7"
The use of epithets in a debate on a political issue, for example, may
effectively deter a person publicly from expressing her view on the issue.

Social minorities therefore could become permanent political minor-
ities in that they would be silenced on all issues of concern to them, and
thus always improperly subject to majoritarian preferences. Even if the
majority's preference coincided with that of a given social minority group
we would not say that the preference was democratically constituted,
even though its enforcement would not contravene the will of the social
minority group. Members of social minority groups would be rendered
vassals in a "benignly" despotic state. The benignity of a despot is, how-
ever, an iffy thing. Such a state of affairs would violate the equality nec-
essary to maintain a substantively democratic government. This
argument, however, tells us only that the majority may not impair the
ability of social minorities to participate in the political process. It does

74. Id. at 42.
75. While it is perhaps fairly obvious, it bears stressing that social minorities do not have

unique or even unitary views on all issues. There is no reason to believe, for example, that there is a
unique homosexual view of the legitimacy of taxing corporations upon the distribution of
appreciated property. Economic differences may be relevant, but there is no reason to believe that
differences in sexual preference make a difference to a person's view on such matters. An
individual's membership in a social minority group simpliciter therefore tells us nothing about
whether that individual is part of a political minority on any given issue.

76. Post, Racist Speech, Democracy, and the First Amendment, 32 WM. & MARY L. REV. 291,
336 (1991).
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not tell us whether the majority must take affirmative steps to facilitate
the political activity of social minorities so that their activity does not fall
below some threshold at which the majority loses its claim to democratic
legitimacy. Nor does it tell us whether restrictions on offensive speech
are necessary to allow for effective participation, or what kind of restric-
tions to adopt should we choose to do so. We leave the answers to these
questions until later.7

3. Free Speech and Tolerance

The third consequentialist justification relevant to university restric-
tions of offensive speech is the argument that freedom of speech is crucial
to engendering social tolerance. Dean Bollinger has made this argument
the centerpiece of his first amendment theory.7" As Professor
Greenawalt describes this view, its "basic idea is that if we are forced to
acknowledge the right of detested groups to speak, we are taught the
lesson that we should be tolerant of the opinions and behavior of those
who are not like us."79 Although Dean Bollinger contends that tolerance
is the core value underlying the first amendment, it is not clear why this
should be. For present purposes, we may simply note that the relation-
ship between speech and tolerance is important in considering regula-
tions of offensive speech.

Three points regarding the scope of the tolerance rationale are
important here. First, the communicative activity covered by the ration-
ale is largely coterminous with the communicative activity covered by
the marketplace rationale. There is no reason to include false statements
of fact (unless we seek to become more tolerant of falsity), and perhaps
some reason to exclude true statements of fact. Second, the rationale-
like the argument from democratic self-governance-proves too much.
The logic of tolerance could extend to all speech to which one might take
exception, such as obscenity, vulgar personal attacks, and the like-areas
of speech heretofore considered to have been outside the free speech prin-
ciple. Such speech may deserve first amendment protection under the
tolerance rationale, but we must first identify the conditions in which
such speech engenders tolerance, and then protect only speech that meets
those conditions.

Finally, the rationale presents the risk that we will become too toler-
ant, that we will accept injustice passively and abandon useful standards
of behavior in favor of cultural nihilism. This argument is, of course, the
quintessential appeal to the slippery slope and is subject to the weak-

77. See infra text accompanying notes 261-70.

78. See L. BOLLINGER, THE TOLERANT SOCIETY (1986).
79. Greenawalt, supra note 46, at 146-47.
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nesses of all such arguments.80 Nevertheless, we should be cognizant of
this risk, especially where we decide to protect speech that causes pain to
those who hear it.

B. Nonconsequentialist Reasons for Protecting Speech

Nonconsequentialist rationales for protecting speech necessarily
view speech as good per se, though in application these rationales gener-
ally take the form of a consequentialist argument confined to the individ-
ual speaker. Thus, we may classify as nonconsequentialist those
arguments that ground first amendment protection in "self-realization"
and similarly hyphenated variants. Professor Redish has been the most
persistent advocate of nonconsequentialist reasoning. Under his theory,
"the constitutional guarantee of free speech ultimately serves only one
true value . . . 'individual self-realization.' ",s For Redish, the term is
"chosen largely because of its ambiguity: it can be interpreted to refer
either to development of the individual's powers and abilities ... or to
the individual's control of his or her own destiny through making life-
affecting decisions." 2 Professor Redish believes that all consequentialist
justifications for free speech "are in reality subvalues of self-
realization." 3

Not surprisingly, Professor Redish rejects the view that it is because
speech is in some way different from other human activity that it war-
rants heightened protection from legislative restrictions. Yet if speech
were not in some way different from other human endeavors there would
be no reason to view speech regulations any differently than regulations
governing the formation of contracts or the maximum highway speed.
Redish views arguments attributing some uniqueness to speech as yield-
ing a "null set" of protected speech;84 he apparently rejects the view of
the first amendment as a negative restriction on governmental authority
and instead views it as a positive grant, for speech, of immunity from
governmental restriction. The result of this rejection is predictable.
Because Redish's broad self-realization rationale covers almost every
activity, it offers little normative guidance in determining when and what
speech to protect.

An example may help demonstrate the point. Redish argues that if
his theory were adopted, the two-level theory of speech first articulated

80. See generally Schauer, Slippery Slopes, 99 HARV. L. REv. 361 (1985) (describing
conditions necessary for proper use of the argument).

81. Redish, The Value of Free Speech, 130 U. PA. L. REv. 591, 593 (1982).
82. Id.
83. Id at 594.
84. See Commentary, 78 Nw. U.L. REv. 1307, 1307 (1983) (transcript of colloquy among

several professors, including Redish and Schauer). But see Bork, supra note 70, at 23 ("there is
something special about speech").
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in Chaplinsky 85 would be discarded. 6 He also explains that under his
theory two consenting adults could engage in a conversation consisting of
a mere string of obscenities with full first amendment protection.87 Red-
ish also maintains, however, that speech posing a real threat of breaching
the peace may be regulated.88 This conclusion, however, cannot be
derived from his premises. Departing from Redish's hypothetical, if we
make the not unreasonable assumption that even speakers inciting to riot
or screaming vile invective an inch from a listener's face are self-realizing
in the Redishian sense, we must either protect the speech on that ground
or abandon the notion that self-realization, simpliciter, is a sufficient jus-
tification for protecting speech.

The fighting words example points up a similar problem with non-
consequentialist justifications such as self-realization. Speech has effects
on all who hear it. Listeners are affected just as are speakers. The non-
consequentialist justifications, which tend to constitute largely undiffer-
entiated arguments for liberty or freedom, do not take note of such
effects. Thus, in the case of the speaker screaming invective in his lis-
tener's face, we must acknowledge that while the speaker is "self-
realizing," the listener is almost certainly not. The appeal to self-realiza-
tion-meaning in this case the exercise of freedom-tells us nothing
about how to resolve such a situation: do we prefer the claim of freedom
to hurl invective or the claim of freedom from being the object of such
invective, and upon what grounds do we justify our preference? The con-
flicting versions of freedom that lie hidden in such justifications make
their application questionable, especially in discussing regulations of
offensive speech, which are troublesome largely because they embody
precisely that conflict.

III

THE VALID=TY OF UNIVERSITY REGULATIONS OF

OFFENSIVE SPEECH

We don't put as many restrictions on freedom of speech as we should.8 9

-Canetta Ivy

In each case... perfectly bright, sophisticated people will come around
saying, "This speech causes harm to me or someone that I value, and we

85. Chaplinsky v. New Hampshire, 315 U.S. 568 (1942); see infra text accompanying notes 98-
106 (discussing the two-level speech doctrine).

86. Redish, supra note 81, at 625.
87. Id at 627-28.
88. Id. at 626.
89. Campus Battle, supra note 19, at A20, col. 1. Ms. Ivy was a member of the three-member

Council of Presidents that oversees Stanford University student government at the time she made
this statement. Id
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ought to suppress it."90

-- Gerald Gunther
At least since Cohen wore his jacket to the courthouse, 91 the first

amendment has embodied one of the more widely accepted libertarian
notions: that government may not "maintain what [it] regard[s] as a
suitable level of discourse within the body politic."'9 2 Although colleges
and universities generally accept this proposition, they have difficulty
dealing with speech when the content moves from a topic such as the
draft to a social group. As noted above,93 universities have adopted three
general approaches to regulating offensive speech on campus: regula-
tions designed to prevent violence, regulations designed to prevent
offense to listeners, and regulations designed to protect certain groups
from stigma. This Section examines each approach in turn.

A. Regulations Designed to Prevent Violence

Reasoning that "words can be used in such a way that they no
longer express an idea, but rather are used to injure and intimidate, thus
undermining the ability of individuals to participate in the University
community," 94 the University of California has adopted a regulation
prohibiting the use of "fighting words" on campus. The regulation
defines fighting words as "those personally abusive epithets which, when
directly addressed to any ordinary person are, in the context used and as
a matter of common knowledge, inherently likely to provoke a violent
reaction whether or not they actually do so." 95 Fighting words "include,
but are not limited to, those terms widely recognized to be derogatory
references to race, ethnicity, religion, sex, sexual orientation, disability,
and other personal characteristics."96 The regulation is expressly derived
from Chaplinsky, 97 and must be viewed in light of the history and theory
of the fighting words doctrine.

L The Evolution of the Fighting Words Doctrine

Chaplinsky was a Jehovah's Witness proselytizing before a

90. Id.
91. Cohen v. California, 403 U.S. 15 (1971). Cohen was convicted under a California statute

prohibiting "maliciously and willfully disturb[ing] the peace .. .by . . . offensive conduct" for
wearing a jacket into the Los Angeles County Courthouse that bore the words "Fuck the Draft,"
capturing his feelings toward the Vietnam War. Id. at 16.

92. Id. at 23-24.
93. See supra notes 5-12.
94. Open Letter From David Gardner, President, University of California (Sept. 21, 1989).
95. U.C. Harassment Memorandum, supra note 6.
96. Id.
97. Office of the President, News and Public Affairs, University of California, Press Release, at

1 (Sept. 26, 1989) [hereinafter U.C. Press Release].
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Rochester, New Hampshire crowd unsympathetic to his message.98

Escorted towards the police station (apparently for his own protection),
Chaplinsky confronted a city marshal with the accusation that the mar-
shal was a "God damned racketeer" and that the city government was
comprised of "Fascists or agents of Fascists."9 9 He was convicted under
a statute narrowed by the New'Hampshire Supreme Court to cover only
"words likely to cause an average addressee to fight.' ' lc° The state's
rationale was clear: It punished Chaplinsky's speech as a prophylactic
exercise of its power to keep the peace.

The Supreme Court accepted this argument.10 1 The Court did not
stop here, however. In a classic case of dicta giving rise to doctrine, the
Court articulated a theory of the first amendment in which certain forms
of speech simply are not to be treated as speech. According to the Court:

There are certain well-defined and narrowly limited classes of speech, the
prevention and punishment of which have never been thought to raise
any Constitutional problem. These include the lewd and obscene, the
profane, the libelous, and the insulting or "fighting" words-those which
by their very utterance inflict injury or tend to incite an immediate
breach of the peace .... [S]uch utterances are no essential part of any
exposition of ideas, and are of such slight social value as a step to truth
that any benefit that may be derived from them is clearly outweighed by
the social interest in order and morality. 102

The Court's basis for excluding these categories was its implicit
belief that achieving objective truth is the sole value underlying the first

98. The recitation of facts is taken from Gard, Fighting Words as Free Speech, 58 WAsH.

U.L.Q. 531, 532 (1980).
99. Id. The opinion in Chaplinsky does not directly indicate that the Court considered it

important that the invective was delivered in an essentially face-to-face confrontation. The relevant
New Hampshire statute, however, prohibited invective addressed "to any other person." Chaplinsky
v. New Hampshire, 315 U.S. 568, 569 (1942). The New Hampshire Supreme Court considered this
provision when interpreting the statute, concluding that "no words were forbidden except such as
have a direct tendency to cause acts of violence by the person to whom, individually, the remark is
addressed." State v. Chaplinsky, 91 N.H. 310, 313, 18 A.2d 754, 758 (1941) (emphasis added). The
U.S. Supreme Court quoted this latter passage, but did not limit its holding accordingly. See
Chaplinsky, 315 U.S. at 573. For this reason, Chaplinsky's famous quotation is largely dicta.

100. Chaplinsky, 91 N.H. at 320, 18 A.2d at 762. The state court construction of the statute
clarified not only the state interest to be vindicated, but also the very narrow range of prohibited
speech. The purpose of the statute, as interpreted by the state court, was "'to preserve the public
peace." Id. at 312, 18 A.2d at 758 (quoting State v. Brown, 68 N.H. 200, 201, 38 A. 731, 732
(1895)). Given that objective, the court made clear that what was "offensive" under the statute was
not to be determined by the hearer's subjective response to the words. Id at 320, 18 A.2d at 762.
Rather, the test was an objective one, and it could only be met by words that would be "likely to
cause an average addressee to fight," "plainly tending to excite the addressee to a breach of the
peace," or "likely to cause violence." Id. at 320-21, 18 A.2d at 762. The court specifically stated
that "[d]erisive and annoying" words were prohibited under the statute only if they were of such a
nature as to meet the incitement restriction as well. Id at 320, 18 A.2d at 762.

101. Chaplinsky, 315 U.S. at 573.
102. Id. at 571-72 (footnotes omitted).
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amendment and that use of the marketplace is the sole method of achiev-
ing such truth. °3 The Court fell prey to the simplistic, circular version
of marketplace theory outlined above" 4 because it ignored the possibil-
ity that the Rochester police rather than what the Court itself perceived
as Chaplinsky's cacophony posed the true impediment to truth.

Two elements of the Court's fighting words analysis are significant
here. First, the Court equated offensive speech with speech that incites
violence, referring to "insulting or 'fighting' words."' 10 Second, the
Court divided speech into two classes, defining the unprotected class by
reference to words that "by their very utterance inflict injury or tend to
incite an immediate breach of the peace. "106 The Court offered no analy-
sis to support its equation of speech that offends or injures with speech
that incites violence. One is tempted simply to accept that offensive
words will incite violence. Such an inference, however, is not only
counterintuitive except at the margins, but also exacts a high price in
unprotected speech. Subsequent cases, however, have made clear that
the equation is not tenable as either a logical or constitutional matter.

After Chaplinsky, the fighting words doctrine was largely dormant
during the first amendment revolution of the 1960s, not surfacing again
until Gooding v. Wilson. 10 7 Wilson, along with some others, was picket-
ing against the Vietnam War in front of an Army headquarters when he
was arrested for obstructing access to the building.' Upon his arrest,
Wilson called one officer a "[w]hite son of a bitch," and threatened to
choke the officer to death."0 9 Wilson advised a second officer that he
would cut the officer "all to pieces."110 Wilson was prosecuted under a
Georgia statute making it a misdemeanor to use "opprobrious words or
abusive language, tending to cause a breach of the peace."'' Wilson's
conviction was overturned on habeas corpus when the district court, with
the Fifth Circuit affirming, held that the statute was void as vague on its
face and overbroad." 2 The Supreme Court affirmed." 3

From the manner in which the Court framed the issue it was clear
that Chaplinsky had not fared well over time. As the Court saw it, the

103. Id at 572.
104. See supra text accompanying notes 49-68.
105. Chaplinsky, 315 U.S. at 572 (emphasis added).
106. Id. (emphasis added) (footnote omitted).
107. 405 U.S. 518 (1972).
108. Id. at 519 n.1.
109. Id. at 520 n.1.
110. Id.
111. Id at 519.
112. Wilson v. Gooding, 303 F. Supp. 952 (N.D. Ga. 1969), aff'd, 431 F.2d 855 (5th Cir. 1970),

aff'd, 405 U.S. 518 (1972). The district court overturned Wilson's conviction only with respect to
the speech statute. It let stand his conviction for assault and battery. Id.

113. Gooding v. Wilson, 405 U.S. 518, 520 (1972).
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statute was valid only if "it -is not susceptible of application to speech,
although vulgar or offensive, that is protected."' 4 The set of "vulgar
and offensive" words that are not also "fighting" words is small indeed;
the Court's question itself overruled Chaplinsky to the extent Chaplinsky
equated speech that offends with speech that incites. Justice Brennan's
opinion quickly resolved any uncertainty on this issue. The Court seized
on the words "opprobrious" and "abusive" in the statute and noted that
the dictionary defined them as "conveying or intended to convey dis-
grace" and "harsh insulting language," respectively."' After a quick
review of state court constructions, the Court found that the statute
allowed convictions without proof of an "immediate violent response,"
and affirmed the lower courts."16

In the aftermath of Gooding and its string-cite companion, Lewis v.
New Orleans, 17 it is clear that only the incitement rationale survives to
justify fighting words restrictions. Lewis had been convicted under a
statute that made it "unlawful and a breach of the peace for any person
wantonly to curse or revile or to use obscene or opprobrious language
toward or with reference to any member of the city police while in the
actual performance of his duty.""'  The Court, again without reference
to the facts before it, found that the state court's construction had not
adequately limited the statute, "opprobrious" having been disallowed in
Gooding as embracing words that "do not 'by their very utterance...
tend to incite an immediate breach of the peace.' "119

114. Id. (citing Cohen v. California, 403 U.S. 15, 18-22 (1971), and Terminiello v. City of
Chicago, 337 U.S. 1, 4-5 (1949)).

115. Id. at 525.
116. Id. at 528.
117. 415 U.S. 130 (1974).
118. Id. at 132.
119. Id. at 133 (quoting Gooding, 405 U.S. at 525 (itself quoting Chaplinsky v. New Hampshire,

315 U.S. 568, 572 (1942))). Justice Powell's concurrence in Lewis also makes clear that it is no longer
possible to equate speech that offends with speech that incites. Because he read the relevant statute
as creating a per se rule that the use of opprobrious language constituted fighting words, he found it
to be facially overbroad. Id. at 134-35 (Powell, J., concurring). Justice Powell speculated that a
police officer might well be expected to show greater restraint than an average citizen when
confronted with fighting words. Id. at 135 (Powell, J., concurring). There are two relevant
implications to Justice Powell's position. The first is that the objective standard of what constitutes
incitement is to be viewed with at least some degree of particularity, making it an objective-person-
in-the-addressee's-shoes test. Otherwise, that the reaction of a police officer might be different from
that of a nonofficer would seem irrelevant to the analysis.

The second implication is that the maintenance of social order was still foremost in Justice
Powell's mind. He does not suggest that a police officer would find the words less offensive,
annoying, or painful than a civilian would. By focusing only on the decreased likelihood of violent
action by the officer as a result of his superior training, Justice Powell makes clear that it is a social
and not personal interest that Chaplinsky is properly read to protect. The Court approved Justice
Powell's distinction between police officers and civilians in Houston v. Hill, 482 U.S. 451 (1987). In
affirming the lower court's conclusion that a statute making it a crime to interrupt a police officer in
the performance of his duty was overbroad, the Court referred to "the constitutional requirement
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Chaplinsky's at least partial demise must be understood in the con-
text of the first amendment revolution of the 1960s. The Court's narrow-
ing of the fighting words doctrine in Gooding mirrored its decisions in
several other areas, most notably cases involving speech regulations
designed to keep the peace and guard public safety.12 Public safety cases
differ from fighting words cases in that the former involve speech that is
widely distributed-for example speeches to a crowd or distribution of
flyers-and they generally focus on the risk that a crowd will agree with
the speech and as a consequence act unlawfully. Fighting words cases,
on the other hand, focus on face-to-face confrontations and the risk of
violent disagreement. Not long before Gooding the Court severely
restricted the scope of speech that could be regulated under a public
safety rationale by substantially tightening the clear and present danger
test in Brandenburg v. Ohio. 121 The Court's reasoning sheds light on
Gooding's treatment of the Chaplinsky test.

The Court struck the statute at issue in Brandenburg because it pun-
ished both "mere abstract teaching" of the necessity of violence as well as
the public incitement of such action.' 22 This limited the range of regul-
able speech in the same way Gooding did-"mere abstract teaching" of
doctrine presumably offensive to the government is the rough equivalent
of speech that offends but does not incite. This can be seen most clearly
by looking at Brandenburg in historical context. Brandenburg expressly
overruled Whitney v. California, 123 in which the Court had affirmed the
conviction under the California Criminal Syndicalism Act of a member
of the Socialist Party. Whitney's flaw was its adoption of reasoning first
set forth in Gitlow v. New York 124 which explained how broad regula-
tions of speech could be rationalized under Justice Holmes' "clear and

that, in the face of verbal challenges to police action, offiers ... must respond with restraint." Id. at
471.

120. The cases go back to the first major free speech opinion on record, Learned Hand's
decision as a district judge in Masses Publishing Co. v. Patten, 244 F. 535 (S.D.N.Y.) (enjoining
Postmaster from refusing to let anti-draft magazine be sent through the mail), rev'd, 246 F. 24 (2d
Cir. 1917); see also Brandenburg v. Ohio, 395 U.S. 444 (1969) (overturning conviction under state
statute that regulated speech advocating but not inciting lawless activity); Gitlow v. New York, 268
U.S. 652 (1925) (upholding conviction for publishing anarchist newspaper); Debs v. United States,
249 U.S. 211 (1919) (upholding conviction for public speech advocating socialism and condemning
war effort); Schenck v. United States, 249 U.S. 47 (1919) (upholding conviction for circulation of
flyer urging resistance to the draft).

121. 395 U.S. 444 (1969).
122. Id at 448. At issue in Brandenburg was a speech at a Ku Klux Klan rally in which the

speaker denigrated certain racial and ethnic groups and stated that "there might have to be some
revengeance [sic] taken." Id. at 446. Yates v. United States, 354 U.S. 298 (1957), makes this
distinction even more clearly. Justice Harlan noted that "[t]he distinction between advocacy of
abstract doctrine and advocacy directed at promoting unlawful action is one that has been
consistently recognized in the opinions of this Court." Id. at 318.

123. 274 U.S. 357 (1927).
124. 268 U.S. 652 (1925).
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present danger" test.125 Justice Sanford argued in both Gitlow and
Whitney that the legislature was perfectly capable of determining what
types of speech constituted a clear and present danger, and that courts
had no business second-guessing that judgment. As he put it,

[W]hen the legislative body has determined generally, in the constitu-
tional exercise of its discretion, that utterances of a certain kind involve
such danger of substantive evil that they may be punished, the question
whether any specific utterance coming within the prohibited class is
likely, in and of itself, to bring about the substantive evil, is not open to
consideration.

126

For Justice Brandeis, this was far too coarse an approach to such a
sensitive subject as free speech. He argued in concurrence that the courts
must determine whether a defendant's speech had in fact presented a
clear and present danger of causing some evil that the state properly
could prevent. As he put it, "[t]he legislature must obviously decide, in
the first instance, whether a danger exists which calls for a particular
protective measure. But where a statute is valid only in case certain cir-
cumstances exist, the enactment of the statute cannot establish the facts
which are essential to its validity." '127

Brandeis' point was that if the clear and present danger determina-
tion was to be divorced from the actual speech at issue in a given case,
the first amendment would be a dead letter because the courts would
always defer to the legislative determination. Brandeis demanded a judi-
cial inquiry into exactly what the speech did.128 Brandenburg represents
the triumph of Justice Brandeis' view and the rejection of judicial defer-
ence to legislative determinations of the lawfulness of broad classes of
speech. The same principle applies to governmental efforts to define any
given class of speech as inherently "fighting words." In both public
safety and fighting words cases, the Court now permits regulation only of
speech that will cause an immediate, almost reflexive, unlawfud
response-as determined by courts examining the facts of specific cases.

The Court's rationale for narrowing the fighting words doctrine is
not entirely clear from the cases. Nevertheless, the Court's premise
appears to be that if a listener's response is in any way deliberate, if it is

125. Schenck v. United States, 249 U.S. 47, 51 (1919).
126. Gitlow, 268 U.S. at 670; see also Whitney, 274 U.S. at 371:

By enacting the provisions of the Syndicalism Act the State has declared, through its
legislative body, that to knowingly be or become a member of or assist in organizing an
association to advocate, teach or aid and abet the commission of crimes or unlawful acts of
force, violence or terrorism as a means of accomplishing industrial or political changes,
involves such danger to the public peace and security of the State, that these acts should be
penalized .... That determination must be given great weight.

127. Whitney, 274 U.S. at 374 (Brandeis, J., concurring).
128. Id. at 376 (Brandeis, J., concurring). Justice Brandeis would have had courts ask whether

"immediate serious violence was to be expected or was advocated, or that the past conduct furnished
reason to believe that such advocacy was then contemplated." Id
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the product of consideration of the ideas conveyed by the speech, then
the offensive speech must be protected, even if the listener responded vio-
lently. 129 This conclusion is bolstered by Yates' and Brandenburg's ref-
erences to the teaching of doctrine, protected because it involves ideas
and results in rational deliberation, and explains Holmes' apt reference to
unprotected speech as that which "set[s] fire to reason."130 The incite-
ment and fighting words doctrines therefore may be seen as efforts to
protect the individual's ability rationally to process speech. When stat-
utes go beyond this core process-based protection to protect listeners
from the ideas communicated, the rationale for the doctrines falls away
because it is superfluous, and is replaced by the skepticism of market
place theory. Thus, a statute regulating offensive speech that involves the
advocacy of an idea or doctrine and which is disseminated in a manner
that allows the listener sufficient time and both physical and intellectual
space to contemplate the content of the speech would be overbroad under
Gooding and Brandenburg.

So what does all this mean to the University of California? Because
the regulation is expressly patterned after Chaplinsky, 131 it at least theo-
retically runs the risk of overbreadth that arises from the equation of
speech that offends with speech that incites.1 3 2  And indeed, the
University of California regulation defines fighting words to include,
apparently by irrebuttable presumption, "derogatory references to race,
ethnicity, religion, sex, sexual orientation, disability, and other personal
characteristics." 3 a This presumption would seem to run afoul of at least

129. As one commentator puts it, "The primary requirement of the fighting words doctrine is
hence designed to separate protected expressions of dislike or disrespect for another-to which the
hearer's response, violent or otherwise, is essentially ideological-from those inherently provocative
words that trigger responsive violence more the product of uncontrollable reflex than intellectual
decision." Gard, supra note 98, at 540.

130. Gitlow v. New York, 268 U.S. 652, 673 (1925) (Holmes, J., dissenting). This interpretation
of the cases helps explain Justice Brennan's reference in Gooding v. Wilson, 405 U.S. 518, 526
(1972), to the hypothetical of one person directing insults at another across a river. The listener in
the example presumably would have sufficient time to absorb and rationalize the offense of the
remark and, through the exercise of her rational faculties, conclude that a violent response would be
wrong. This notion of rational activity as a barrier to violent response also explains why it is
unlikely that the fighting words exception would be applied to written speech-the mere act of
reading the words would, presumably, sufficiently engage the reader's rational faculties to foreclose
violent response as an option.

131. See U.C. Press Release, supra note 97.
132. See supra text accompanying note 105.
133. U.C. Harassment Memorandum, supra note 6. This is not to say, as we have been

interpreted as saying, that the regulation is violated solely by the use of presumptively "fighting"
words. See Comment, Campus Anti-Slur Regulations" Speakers, Victims, and the First Amendment,
79 CALIF. L. REv. 919, 949 n.192 (1991) (authored by Sean M. SeLegue). The regulation also
requires the creation of a "hostile" environment. It of course takes more than a little imagination to
see how the use of "fighting" words could fail to be "hostile." More to the point, when a regulation
has two conjunctive elements, the regulation as a whole is unconstitutional if either element is
unconstitutional.
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Justice Powell's concurring opinion in Lewis, which argued that the stat-
ute involved was invalid for simply assuming that words that offend will
also incite.134

Gooding and Lewis compel the conclusion that the University of
California regulation is unconstitutional based upon the same impermis-
sible equation of words.1 35 That result, however, is unfortunate from the
perspective of first amendment theory. A slightly narrowed version of
the regulation could pass constitutional muster if it regulated only the
range of speech that not only offends but also incites.

2. Reconstructing Offensiveness: Fighting Words and the
First Amendment Value of Offensive Speech

To this point we have been very critical of the Chaplinsky Court.
The Court's dicta, however, did contain at least an assertion that has
retained a kernel of intuitive truth for many who have studied the fight-
ing words problem-that fighting words were "no essential part of any
exposition of ideas" and were of only "slight social value as a step to
truth."1 36 Although the Court offered no reasons to support this asser-
tion, we believe it had the right idea, though to apply it to the facts in
Chaplinsky was plainly a mistake. The task is to articulate a theoretical
justification for that assertion, and then to determine what types of regu-
lation it will support.

The Court is firmly wedded to the notion of differential first amend-
ment value for certain kinds of speech. As Justice Frankfurter put it,
"[n]ot every type of speech occupies the same position on the scale of
values. There is no substantial public interest in permitting certain kinds
of utterances ....1 37 Thus, for example, commercial speech occupies a
"subordinate position in the scale of First Amendment values." '38 And,
as Professor Schauer has noted, this process of "categorizing" speech is

134. Lewis v. City of New Orleans, 415 U.S. 130, 134-35 (1974) (Powell, J., concurring); see also
supra note 119.

135. Stanford's current policy may suffer from the same deficiency. Paragraph 3 of the
Fundamental Standard Interpretation defines harassment to include "vilification of students" on the
basis of characteristics similar to those in the U.C. regulation. See Fundamental Standard
Interpretation, supra note 8. Paragraph 4(c) of the Fundamental Standard Interpretation purports
to limit the rule's applicability to cover only fighting words, defined as words that "by virtue of their
form, are commonly understood to convey, in a direct and visceral way, hatred or contempt for
human beings" possessing the protected characteristics at issue in the speech. Id.

136. Chapllnsky v. New Hampshire, 315 U.S. 568, 572 (1942). Having quoted these excerpts
approvingly, we must quickly disavow as reckless and unprincipled the Court's resort to balancing,
using "order and morality" as counterweights. Id. As will be seen, if we must resort to balancing,
those are not the proper counterweights.

137. Dennis v. United States, 341 U.S. 494, 544 (1951) (Frankfurter, J., concurring).
138. Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 456 (1978).
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